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CLP Commission
Executive Summary

13 October 2022 - Rome

Hybrid virtual/in-person at UNIDROIT secretariat

1. Welcome and Introductory Remarks

Erctiment Erdem, Chair of CLP Commission, welcomed participants to the first hybrid CLP

Commission meeting, taking place virtually and at UNIDROIT headquarters in Rome.

Anna Veneziano, Deputy Secretary General of UNIDROIT greeted participants and encouraged

them to stay for the Unidroit/ICC ltalia conference on force majeure the following day.

Barbara de Donno, Secretary General of ICC Italia also shared greetings and thanks to UNIDROIT
for the spectacular setting, as well as to Fabio Bortolotti and related experts for organizing the

long-awaited force majeure conference.

2. Refreshing ICC model contracts

Emily O’Connor Director - Trade and Investment (ICC), briefed the group on the refreshing
of a suite of popular ICC model contracts.

e Model contracts are a flagship ICC product, developed under the impetus of long-time
CLP Commission former Chair, Fabio Bortolotti.

e Models updated from time to time to reflect changes in related ICC publications or
regulatory/legislative evolution.

e Leadership of Global Policy Department asked that a set of models be refreshed by the
end of the year. Some NCs requested more time, so comments are requested by 21
November with publication planned for Q12023.



e |CC Court of Arbitration President, Claudia Salomon, has taken personal interest in the
models and the revised drafts circulated for comment include suggestions on the dispute
resolution provisions provided by ICC court staff.

e Models to be refreshed are the bouquet related to sale: International Sale; Commercial
Agency; Distributorship; Distribution; Short forms: Agency + Distribution; and Occasional
Intermediary (NCND).

¢ NCsinvited to send proposals for any other model updates, or new models or guidance: 1-
pager explaining the market need, problem to be solved by the proposed product,
intended audience, existing related publications, format, etc.

e ACTION: NCs to submit comments on draft refreshed model contracts by 21 November
2022.

3. Update of ICC Model Online B2C General Conditions of Sale

Mariaelena Giorcelli, Chair of Online B2C Sale Conditions Working Group (Italy)
updated the group regarding revisions of Sale Conditions in light of January 2022
changes to relevant EU Directives.

e Agreed at last meeting to update the General Conditions of Sale (GCs) to take account of
new EU consumer directive ((EU) 2019/2161) and sale directive ((EU) 2019/771).

e Small working group had several video calls to update the GCs + accompanying EU
Requirements documents - a descriptive document on legal framework to underlie an e-
commerce website that also includes specific country information on some EU members
states and non-EU countries. Many thanks to efficiency and dedication of small working
group to finalize update.

e Update regarding GCs mainly specified scope of application, clarifying that GCs cover
tangible goods as well as tangible items that incorporate the digital content, but do not
cover pure digital content/services. Also amended a single article, on product conformity.

e Update regarding the EU Requirements document was more substantial, describing
provisions of the 2 new Directives (focus on Sale of Goods Directive), including the impact
of geo-blocking regulation and cookie information on websites. Updates were also made
to the Germany, Spain and Brazil sections.

e Possibility of developing new CLP guidance on supply of digital content, which is dealt with
in another EU directive ((EU) 2019/770): e.g., video and music files, games, eBooks, software,
CDs, DVDs. Tangible medium serves exclusively as a carrier. Some conformity provisions
match those in the Sale of Goods Directive, but there may be copyright issues, different
issues regarding termination and data, et al.

e Issues could include commercial need to SMEs to obtain and handle data and monitoring
of new EU Commission sub-group working on contractual terms on the submission of and
access to data. Coordination with ICC Digital Economy Commission would also be
ensured.

e ACTION: Mariaelena Giorcelli will prepare a short paper setting out the proposed new
work.



4. Incoterms® 2020 update

Christoph Radtke, Co-Chair of Incoterms® 2020 Drafting Group (France) gave an
overview on Incoterms® 2020 tools and initiatives, including activities from ICC national
committees.

e Demand for Incoterms® 2020 training through NCs typically slows down a few years after
release of the revised rules - this is regrettable because there’s always a need to help users
improve understanding.

e NCs can combine release of refreshed model contracts early next year with Incoterms

training to re-activate demand and provide additional training.

e Regarding tools, the Guide to Incoterms® 2020 has been released, updating the 2010
Guide (and earlier iterations) by our late and beloved friend Jan Ramberg.

e Regarding scope, a reminder that the role of Incoterms rules is to define delivery in a

contract of sale and to harmonize meaning of trade terms to overcome different
applicable laws and different interpretations. This in turn helps parties determine the right
sales price for goods.

e Remember also that the rules don’t do certain things: They tell sellers and buyers who does
what but not how to do it - the specifics of the ‘how’ happens around the sale contract, in
contracts of transport, insurance, financing, etc. Traders should remember that they have
to find solutions outside the Incoterms® rules

e Additional ICC tools that can help: Incoterms® 2020 Checklist and Flowcharts, Incoterms®

2020 wall chart, Incoterms® 2020 app, ICC Handbook on Transport + Incoterms® 2020,
and the Incoterms® 2010 Q+A book, still a valuable source of information.
e NC update: ICC Germany on Incoterms® 2020 Digital Guide (IDG)
o IDG prepared jointly by ICC Germany and Luther law firm, now in English pilot
version. Initial free German pilot version helped more than 3500 users select right

term and user-generated data provide insights as to who is using the tool.

o English version released on 22 September, supported by IHQ and many NCs on
social media; some 200 uses of the tool have ensued. IDG is a facilitator for
choosing the right Incoterms® 2020 rule, and generally raises awareness on
importance of choosing a rule, which in turn raises interest in related training.

5. Global Policy Department briefing: Anti-corruption and Corporate

Responsibility Commission

Viviane Schiavi, Global Policy Lead - Anti-corruption and CR (ICC) briefed on
developments in the ICC Anti-corruption and Corporate Responsibility Commission,
including the new leadership slate.

e See Power point
e Complete rotation of commission leadership in line with term limits and profiles established

by ICC Executive Board. Gender parity and geographic representation emphasized.
e  Main lines of strengthened program and strategy
o Refresh ICC Rules on Combating Corruption followed by update of ICC Anti-
corruption Clause (10 years since the clause’s creation) — most widely used and
downloaded flagship Commission tools.


https://2go.iccwbo.org/incoterms-2020-eng-config+book_version-eBook/
https://2go.iccwbo.org/icc-guide-to-incoterms-2020+book_version-Book/
https://2go.iccwbo.org/incoterms-2020-checklist-flowcharts-choosing-the-right-incotermsr-rule.html
https://2go.iccwbo.org/incoterms-2020-practical-free-wallchart.html
https://2go.iccwbo.org/incoterms-2020-practical-free-wallchart.html
https://2go.iccwbo.org/incoterms-2020-app
https://2go.iccwbo.org/icc-handbook-on-transport-and-the-incoterms-r-2020-rules-config+book_version-eBook/
https://2go.iccwbo.org/incotermsr-2010-q-a-config+book_version-eBook/
https://www.iccgermany.de/standards-incoterms/incoterms-2020-digital-guide/
https://app-eu.clickdimensions.com/blob/iccwboorg-avxnt/files/schiavi_anticorruption_corpresponsibilitycommission_clprome.pdf?m=10/21/2022%208:56:14%20AM

o New ICC Guidance on Responsible Business Exit, Continuance and Return in the
Context of Geopolitical Shifts. Still in scoping phase, helping companies make
principled decisions in response to geopolitical shifts. Not just a matter of liability,
also issues of human resources — eg, abrupt exit from a country affects livelihoods
of employees. Commission will organize initial set of interviews in collaboration with
an advisory firm, with the aim of releasing a beta framework by end CY 2022.

o New ICC Integrity Advocacy Toolkit to help users engage with external
stakeholders.

o Membership growth — Aiming to have ¢ 400 members, top-level players in
companies.

e Aims

o Advance Integrity, anti-corruption and the rule of law for business (links with CLP

and Arbitration Commissions)
Promote responsible business conduct and corporate responsibility
Pursue alignment with other organizations on new purpose-led role for business =
stakeholder capitalism. Companies are increasingly expected to enact DEI
principles, mitigate impacts of global supply chains, et al

e |CC WG on Business and Human Rights - led by Crispin Conroy in Geneva

o Ant-corruption and Environment + Energy Commission members

o Contributing views on EU legislation on mandatory due diligence, anti-competition.
Informal discussions on possible mandatory treaty on Business and Human Rights,
in the ether for 8 years. Input on Access to Remedy and Grievance mechanisms
discussion.

e Additional topics

o Scaling up integrity for integrity for SMEs, via tools

o Addressing integrity in public sector/'the demand side’

o Addressing risk of fraud in connection with meeting ESG expectation

o Beneficial Ownership Transparency - big focus of B20/G20

e Newest publication, big achievement: ICC 2022 Whistleblowing Guidelines

e |CC Business Integrity Compendium - all elements now translated into Spanish

e ACTION: CLP Commission to provide input into update of ICC Anti-corruption Clause when
time is right in 2023.

6. Global Policy Department briefing: Competition Commission

Caroline Inthavisay, Global Policy Lead - Competition (ICC) briefed on the work of the
ICC Competition Commission, including new working groups.

e See Power point
e Last briefed CLP after release of Compendium of Antitrust Damages Actions. Negotiating

with Concurrence re promoting it to national antitrust agencies. Will be updated every 2
years.
¢ Updating of Commission
o Leadership change
o Redefining orientation to highlight Commission’s role as link between globall
business community and international competition authorities. Commission
strength is access to regulators.
e 2 key priorities


https://app-eu.clickdimensions.com/blob/iccwboorg-avxnt/files/inthavisay_competitioncommisison_clpmeeting_13.10.22.pdf?m=10/21/2022%208:54:51%20AM

o Enhance the harmonization and convergence among jurisdictions in key
competition policy areas with the aim to minimise regulatory costs for international
companies

o Increase the efficiency of antitrust enforcement at a global level both from a legal
and economic perspective

e Strategic Task Forces

o Task Force on Merger Control - Report at advanced stage, aiming to promote
relatively simple merger control regimes. Annex with 30 country reports. In-depth
review process until November. 150 members working on this, one Commission'’s
most important roles.

Task Force on State Aid — Related to EU consultation on new EU regulations

Task Force on Competition Law and the Digital Economy - Joint group with ICC
Digital Economy Commission. Goal is to prepare a report based on a questionnaire
and organize fact-finding roundtables and webinars to inform our members and
start discussions with competition agencies.

o Task Force on Competition and Sustainability - White paper to be released at COP
27 next month. We are first to release on the topic, very important
ICC/Commission project. Aim is to bridge gap between companies’ sustainability
goals and regulators’ suspicion of joint company efforts. Undue fear of breaking
law is actually preventing process, having a chilling effect.

o Task Force on Non-Target RFls - Launched a few weeks ago. We are seeking
practical examples of members’ experience.

7. Update from ICC Institute of World Business Law

Sybille de Rosny-Schwebel, Director - Institute of World Business Law (ICC) briefed on
recent activities and focus areas of the Institute, including the Working Group on
International Commercial Contracts.

e See Power point

¢ The Institute is a think tank with a history of publications — next one to be released is the
2oth.

e 220 members from 50 countries; regional chapters; governed by a Council

o 3 pillars of Institute focus

o international arbitration
o compliance
o international contracts

e International arbitration has been a main focus of the Institute since the beginning, to
support the ICC International Court of Arbitration (ICA) to expand global outreach and
foster further knowledge on arbitration, through an ambitious programme of training and
conferences.

e More recently, under ICA President Claudia Solomon, we are broadening focus of Institute
to include/strengthen:

e Compliance: Focus on SMEs - the backbone of many economies --, which have issues to
understand and achieve compliance. We provide support and basic knowledge to help
SMEs avoid risks, including through a guidance note on sanctions and webinars.

e International contracts:



https://app-eu.clickdimensions.com/blob/iccwboorg-avxnt/files/derosny_2022iccinstitute_presentation_clpcommission_oct22.pdf?m=10/21/2022%208:53:58%20AM

o Helping SMEs with tools: webinars on topics including basic best practices for
negotiation of international contracts as well as hot topics such as renegotiation of
international contracts and online distribution contracts

o Helping transactional lawyers: first, by digitization of existing Institute programmes
on negotiation

o Scoping a study of investment contracts with UNIDROIT, in light of various changes
in the field (laws, practice, CSR, dispute resolution mechanisms). Would like to have
CLP Commission as observer/partner.

o ACTION: CLP Commission to coordinate with Institute on investment contracts
workstream as it crystallizes.

8. EU Digital Agenda - Data Act

Christian Steinberger, Vice Chair of CLP Commission (Germany) gave an update on
status of the draft Data Act published in February by the European Commission. The
Data Act proposes to grant broad access to non-personal data, imposing far-reaching
obligations on data owners to share data with other businesses and public sector bodies
through data-sharing contracts subject to a ‘fairness test’.

e See Power point
e Text of Data Act remains the same, has been discussed fiercely in Parliament and Council,

hundreds of debates in business world and among legislators. Christian in his role as Legal
Director at VDMA (Association of German Engineering Industries) has participated in at
least 12-15 discussions/conferences with members of Parliament/Council.

e Quite a far-reaching proposal, potential to be as big as GDPR, where there was a debate
on how to apply. Data Act is a very important/problematic dossier.

e Very controversial discussion so far. Why? Commission says there are barriers concerning
access to data and it wants to remove them, fair enough.

e Butif you look closely, problems start with Commission’s overall approach: 1 size fits all. No
distinction made between individual user of car and manufacturer re rights to claim
access to data. And no distinction among different branches of industry. Evenin areas
where there is no market failure, the Commission wants to regulate heavily.

e Adraft report from the Parliament is expected in late October, hopes are high. In the
Council, no common position thus far under the Czech presidency.

o Key problems with current proposal

o Overdll approach - 1size fits all
o Definitions are very broad. Data = ‘acts, facts, or information’. Question as to what
data should actually be shared? Products also too broadly defined.
B2B rights and obligations subject to very detailed regulation — a huge ask
Unfairness test — reads like German law text, doesn’t really set out what is fair.
Much clarification needed on this.
e  Main concerns
= Freedom of contract and entrepreneurial freedom not respected
= Data definition very generic
= Wil lead to additional bureaucracy, eg, extensive information obligations
= Does not properly safeguard IPR and trade secrets
=  Only micro and smalll entities are exempted, but medium-sized entities will
face similar problems and should also be exempt


https://app-eu.clickdimensions.com/blob/iccwboorg-avxnt/files/steinberger_icc_euinitiatives_september2022.pdf?m=10/21/2022%208:56:57%20AM

e Discussion: Important issues but critical not to discourage innovation, for example if
companies have to share data even regarding products not really established on the
market yet. This would contradict aim of Commission, to foster innovation.

e ACTION: Christian to continue to monitor evolution of Data Act and alert CLP Commission
to any contract issues where CLP intervention could be relevant (eg, contractual liability).
Coordination with ICC Digital Economy Commission is key.

9. Next meeting — Hybrid or fully virtual

o Q22023 - Date/place to come — possibility of hybrid meeting in Paris in April 2023.



